Law Professor Blogs promotes defamation of Dr. Terry Polevoy

To: University of Cincinnati Faculty Senate

From: Terry Polevoy, MD

Date: February 23, 2005
Please place this on the agenda of the next Faculty Senate meeting and/or deliver this to all the members of the Senate for their opinion.
 

Terry Polevoy, MD, a medical doctor from Kitchener, Ontario announces that he will be seeking damages against the owners and operators of a blog known as the Law Professor Blogs, LLC. (the Blog). 
 

The issue involves the failure of an Ohio company, and their operators to remove defamatory posts made to a single blog under their control. The request made by Dr. Polevoy was a simple one. Repeated attempts to have the operator of the blog remove the posts have ultimately proved to be fruitless.
 

The blog has, since February 16, 2005, contained seriously damaging material placed there by anonymous posters, including one who claims to be Tim Bolen. The posts are meant to destroy Dr. Polevoy personally and professionally. The owners and/or operators of the Blog were asked on February 22, 2005 to remove the specific blog in question. The attempt has failed, and failed miserably to the detriment of Dr. Polevoy.
 

There is Federal and State laws that protect people like Polevoy from defamation on the internet. This following statement was taken from the University of Cincinnati's own web site.
http://www.uc.edu/ucit/ITPolicyDefs.html 
Federal and State Laws 
Federal and state laws make it illegal to hack into computer systems, disrupt or intercept communications, distribute computer viruses, commit fraud using a computer, or to use a computer to abuse, threaten, or harass another person . The two major federal laws are the Electronic Communications Privacy Act (ECPA), 18 USC §2510 et seq. and the Computer Fraud and Abuse Act, 18 USC §1030. Major Ohio state laws are ORC §2913.04 ("Unauthorized use of computer or telecommunication property") and ORC §2917.21 ("Telecommuncation harassment"). 
Libel 
Publication of false information that is injurious to the reputation of another is called libel and can be the basis of a lawsuit for damages. Internet communications (web pages and postings to newsgroups or mailing lists) are considered publications. 
The University of Cincinnati says this about the wider implications of their wider community responsibility on the internet. 
http://www.uc.edu/ucit/itgenpolicy.html
General Policy on the Use of Information Technology
 "The rights and responsibilities governing the behavior of members of the University community are the same on both the virtual and physical campuses, and the same disciplinary procedures will be followed when the rules are violated.   The University has a strong commitment to the principles of free speech, open access to knowledge, and respect for a diversity of opinions.   The rights as well as the restrictions governing these principles on the physical campus apply fully to the virtual campus. 
All members of the University community must obey: 
· all relevant federal, state, and local laws.  These include laws of general application such as libel, copyright, trademark, privacy, obscenity and child pornography laws as well as laws that are specific to computers and communication systems, such as the Computer Fraud and Abuse Act and the Electronic Communications Privacy Act. 
THE FACTS IN A NUTSHELL
The facts are basically this. A Blog owned by a professor of law at the University of Cincinnati allows anyone to post abusive, threatening or harassing posts with impunity. The blog is considered to be in fact a "publication".
If there is no protection for the public from statements posted on a legal blog run by people associated with one of America's leading law schools, then we have a huge problem here.  The operator of the actual blog page has gone out of his way to avoid doing what he was supposed to do. Plus even after all the e-mails that went back and forth between Dr. Polevoy and himself, he still failed to take action that would alleviate the problem permanently. 
 

Was the operator of the web blog using time outside the confines of the University of Cincinnati when he engineered the Blog? Or, was he working at the University when he operated the blog?
 

Is the operator of the Blog an employee of the University, and if so, is he allowed to take private time away from his job to manage a private enterprise for a professor at the university who owns the company that publishes the Blog?
 

The simple thing would be to remove the blog permanently, or require people to send their posts up to the manager of the site for approval. It is apparent that none of this has happened. In fact, it is not likely to happen unless the company and the operator develop a system that will protect the public.
 

And it is apparent, as you will see later in this letter, that the operator of the Blog has a viewpoint about free speech that, in my opinion, is sorely lacking in common sense.
 

http://lawprofessors.typepad.com/law_librarian_blog/2005/01/california_libe.html - The Blog
 

Who is Dr. Polevoy?
 

http://www.healthwatcher.net/Quackerywatch/about.html
 

Dr. Polevoy is an outstanding member of the medical profession with an interest in exposing fraud in medicine, particularly in the area of cancer quackery. His web sites have exposed millions of people to the illegal activities and fraudulent practices of scores of doctors and other related health care professionals over the last 9 years. 
 

He  has been a plaintiff in two major civil lawsuits for libel and defamation in California that involve Hulda Clark, Tim Bolen and Ilena Rosenthal. The latter lawsuit is presently before the Supreme Court in California. It involves the repetition of libel or defamation by a third party. It may make it all the way to the U.S. Supreme Court. The case against Rosenthal has the support of the ACLU of Northern California and the Electronic Frontier Foundation.
 

http://www.healthwatcher.net/Quackerywatch/Hulda_Clark/index.html#rosenthal
 

 

Why will Dr. Polevoy be seeking a legal settlement in this case of defamation?
 

The legal action which will be considered in this new case involves a web blog owned and operated from the State of Ohio by a professor who teaches law at the University of Cincinnati. It will also involve at least one of his associates who operates the site. The internet service providers could also be named.
 

The blog is owned by a legal entity registered in the State of Ohio
 

Law Professor Blogs, LLC:
Ohio Charter Registration Number  1496156 
Original Filing Date: October 19, 2004
Agent Contact:  Paul L. Caron 3810 Miami Rd, Cincinnati Ohio 45227 
Business Filing Information:  Articles Of Organization/Dom. Limited Liability Co 
Document images on the Ohio State web site include:
 

http://serform.sos.state.oh.us/Cgi-Bin/Rwcgi60.Exe?Imgc+Din=200429700512
http://serform.sos.state.oh.us/Cgi-Bin/Rwcgi60.Exe?Cert+Prm_Doc_Id=200429700512
 

The editor and owner of the Law Professor Blog, LLC is a professor at the University of Cincinnati:
 

http://www.law.uc.edu/faculty/caron.html
 

Paul L. Caron
Charles Hartsock Professor of Law and Director of Faculty Projects 
BA, Georgetown University
JD, Cornell University
LLM (Tax), Boston University 
 

I can tell from his c.v. and published articles that he is for the most part an expert in tax law. Of note is the fact that he penned an article in a forthcoming book entitled " Legal Ethics Stories (David J. Lubban & Deborah L. Rhodes, Editors) (forthcoming 2005) 
 

It would appear to me that Professor Caron has a wide interest in spreading the news about the legal profession around the world. It is a crying shame that the effort made in the area of defamation and libel do not seem to be in evidence on any of the blogs controlled by the Law Professor Blog web sites.
 

Here is a list posted on the Law Professor Blog:  
Publisher & Editor-in-Chief, Law Professor Blogs LLC (www.lawprofessorblogs.com) 
AntitrustProf Blog (Shubha Ghosh, Editor) (http://lawprofessors.typepad.com/antitrustprof_blog) 
ContractsProf Blog (Frank Synyder & Carol Chomsky, Editors) (http://lawprofessors.typepad.com/contractsprof_blog) 
CrimProf Blog (Gabriel J. Chin & Mark A. Godsey, Editors) (http://lawprofessors.typepad.com/crimprof_blog) 
Health Law Prof Blog (S. Elizabeth Malloy & Thomas W. Mayo, Editors) (http://lawprofessors.typepad.com/healthlawprof_blog) 
LaborProf Blog (Rafael Gely, Editor) (http://lawprofessors.typepad.com/laborprof_blog) 
Sentencing Law & Policy Blog (Douglas A. Berman, Editor) (http://sentencing.typepad.com) 
TaxProf Blog (Paul L. Caron, Editor) (http://taxprof.typepad.com) 
White Collar Crime Prof Blog (Peter J. Henning & Ellen S. Podgor, Editors) (http://lawprofessors.typepad.com/whitecollarcrime_blog/) 
Who runs the Law Librarian Blog?
 

The Law Librarian Blog run by Joe Hodnicki, who works at the Law School Library at the University of Cincinnati, is still up and still contains defamatory content about Terry Polevoy. It was stripped of its disgusting comments earlier during the day on February 22, 2005 after Dr. Polevoy threatened to launch a civil lawsuit against Hodnicki and everyone else concerned who has ownership of the Blog.
 

This is how Hodnicki identifies himself in his own signature on his e-mail:
 

Joseph A. Hodnicki
Web Services Coordinator
Marx Law Library - Room 315
College of Law
University of Cincinnati
PO Box 210040
Cincinnati, OH 45221
v: 513-556-4407
f: 513-556-6265
e: joseph.hodnicki@uc.edu
http://www.law.uc.edu/ 
Editor, Securities Lawyer's Deskbook http://www.law.uc.edu/CCL/ 
Web Producer, Law Professor Blogs http://www.lawprofessorblogs.com/ 
Editor, Law Librarian Blog
http://lawprofessors.typepad.com/law_librarian_blog/ 



Hodnicki claimed the following in a communication to me this afternoon, prior to the initial removal of the offensive statements made in the blog.
"the University of Cincinnati has no connection to my blog
which is a part of a private publishing company." 
 

He failed to mention that the Blog has a Copyright identification at the bottom of each page that indicates that it is owned by an entity known as:
 

 Copyright 2005 by Law Professor Blogs, LLC. All rights reserved. 
 

 

Hodnicki furthermore made these statements when I threatened to file a lawsuit and after I tried to publish a letter of protest to several listservs at the University of Cincinnati:
 

"Your submissions to the UC Law email distribution lists would constitute tortuous interference with my
employment relationship with the University had the messages been approved
for distribution.  Your direct emails to fellow employees do the same. When
one threatens lawsuits as you have, one should expect the same."
 

He also said if he took the offensive posts down that this would strengthen Electronic Frontier Foundations defense of Ilena Rosenthal in California. I am suing her for defamation and libel for repeating the statements made by Tim Bolen. Details can be found here:
 

http://www.healthwatcher.net/Quackerywatch/Hulda_Clark/index.html#rosenthal
 

When Hodnicki finally tried to clean up the site this afternoon he had this to say:
 

"Be advised that your claims relative to the post and comments at issue on
the Law Librarian Blog have no merit in law. I have no legal obligation to
remove the comments. However, I will not tolerate the language (e.g.
profanity) used in some of the posts. Clearly, no discussion of the legal
issues is taking place here. 

The post will remain of the blog because the lawsuit is a matter of public
record. Discussion of the legal issues may continue in comments to the post.
I will however remove any comments that do not discuss the issue of the
suit's possible chilling effect with civility."
 

Mr. Hodnicki's promises have meant absolutely nothing. There is no protection on this blog from the acts of anonymous posters who can do anything that they want to do. Shortly after Mr. Hodnicki's shift was over the defamatory posts continued. Why was the site not monitored after that?
 

This can potentially be very costly to the those people who own the publishing company that runs the blog.
 

http://lawprofessors.typepad.com/law_librarian_blog/2005/01/california_libe.html
 

By the way, every single post on the blog has been preserved, and I can provide them to the Senate at any time, either in fax format or as an attachment for your files.
 

Here is the latest offensive post that appeared after 8 p.m. EST on February 22, 2005 on the Blog. 
TrackBack
TrackBack URL for this entry:
http://www.typepad.com/t/trackback/1649903
Listed below are links to weblogs that reference California Libel Case Could Chill Speech of Bloggers & Others Who Post on the Internet:
Comments
I have been libelled by Terry Polevoy. I have been defamed by Terry Polevoy. I have been defrauded by Terry Polevoy. I have been stalked by Terry Polevoy. I have been emailed bombed by Terry Polevoy. I have had my internet security breached by Terry Polevoy. I have been harassed by Terry Polevoy. I have had enough of Terry Polevoy. I have made criminal complaint concerning Terry Polevoy.
Another Terry Polevoy Victim!
Posted by: Another Victim | February 22, 2005 03:45 PM
It was posted by a factitious person who says that their e-mail address is:
anothervictim@hotmail.com
My final requests of the University of Cincinnati Senate and Administration
1. Consider the consequences of what can happen to any blog owner when the public has no right to defend themselves. The facts in this particular case hinge on the obvious.
·    the owner of the blog is responsible for the operation in its entirety
·    the owner of the blog is a senior faculty member of the law school
·    the owner has failed to review the content of the blog in question
·    the operator of the blog works for the University of Cincinnati and while under its employ controls a site that defames people 
·    even if the operator could do something to permanently block all defamatory posts on the blog, would he?
·    the defense of the First Amendment does not give one the right to defame and libel an individual on the internet
·    the University of Cincinnati becomes involved if it provides hardware and software and connections for the blog if it is indeed accessed from the school property
2. The defamation of Dr. Polevoy by the anonymous Blog contributors has done permanent damage to his reputation and the failure to recognize the dangers inherent in operating this Blog has obviously not sunken in with its owner and operator.
3. I ask that the Board of Trustees of the University of Cincinnati, and the Faculty Senate to examine the role of one of its professors, and one of its employees may have played in this terrible act of defamation. 
4. I request that the Board of Trustees and the Faculty Senate discuss the implementation of an oversight committee that will address outside activities of their faculty or staff that may reflect on the professionalism of the University.
5. Why is there no direct link from the Faculty Senate's web site to the Senate code of ethics that is supposedly posted on the All-University Faculty Bylaws page?
6. Was the owner and operator of the Blog aware of the Memorandum issued to UC employees, faculty and staff by James Wesner, J.D. in June 2002 concerning consulting agreements, and would it apply in this case.
http://www.uc.edu/facultysenate/minutes/3.8.01.htm
7. Was the owner and operator of the Blog aware of the content of that memorandum?
http://www.ipo.uc.edu/file_pdf/consulting_guidance_memo.pdf
http://tinyurl.com/4y57z 

I thank you for your time and consideration in this most disturbing situation. I would hope for a quick resolution of this problem, and that others may be protected from this abuse and defamation in the future.
!# Terry Polevoy, MD
!# 938 King St. West
!# Kitchener, Ontario, N2G 1G4 Canada
!# 519-725-2263 -- 725-4953 fax
!# http://www.healthwatcher.net - Consumer Health Watchdog
!# http://www.healthwatcher.net/Quackerywatch/about.html - About Dr. Terry Polevoy's Canadian Quackerywatch
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